
 
 

 

IN THE COURT OF ADDITIONAL SESSION JUDGE ::::::: BILASIPARA 

Present:-   Shri J. Borah, AJS 

Additional Session Judge,  

Bilasipara 

 

Criminal Appeal Case No- 01 of 2018 

 

Prosenjit Ghosh 

                                   …… appellant 

-Vs- 

State of Assam 

           ……. respondent 

Date of hearing  :-  15-05-2019    

Date of Judgment  :- 21-05-2019 

Advocates Appeared:  

For the appellant  :-  Mr. Amiya Kr. Nath  

          Ld. Advocate for the accused. 

For the respondent  :- Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

        for the State of Assam  

J U D G M E N T 

1. This Criminal Appeal is u/s 374 (3) of the Code of Criminal Procedure 

preferred by Prosenjit Ghosh, hereinafter referred to accused/appellant, 

against the judgment and order passed in GR case no. 510/2013 on 01-02-

2017 by Judicial Magistrate 1st Class, Bilasipara. 

2.  Heard argument for both sides. 

3. The appellant’s case, in brief, is that the appellant was the accused in 

GR case no. 510/2013. The said GR case no. 510/2013 was tried by Ld. 

Judicial Magistrate 1st Class, Bilasipara. At the end of the trial, the trial court  
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delivered judgment on 01-02-2017. The appellant was found guilty u/s 

498(A) Indian Penal Code, in short I.P.C. The court convicted the accused 

and sentenced to rigorous imprisonment for one year and to pay fine Rs. 

5,000/- ( five thousand) in default of the fine simple imprisonment for 2 

(two) months. The learned trial court erred both in law and fact. He did not 

appreciate the evidence properly. The prosecution evidence was not 

sufficient and satisfactory to prove the prosecution case beyond all 

reasonable doubt. But trial court did not consider it, rather accepted the 

prosecution case and accordingly took a contrary view. The prosecution was 

full of contradiction. But the trial court ignored it. There was no eye witness. 

But the trial court accepted the hearsay evidence to be authentic. The trial 

court gave no attention the evidence deposed by Medical & Health Officer. 

The judgment and order passed by trial court is not tenable in law and liable 

to be set aside. The accused/appellant is entitled to benefit of doubt and he 

is to be acquitted. 

4. The prosecution case, in brief, is that Dilip Naha, the informant 

lodged an ejahar with Chapar police station on 04-07-2013 informing that 

Dipanjali Naha is his daughter. She was married with Prosenjit Ghosh, the 

accused/appellant. After marriage the accused/appellant used to demand 

dowry. He demanded Rs. 50,000/- and gold from his wife Dipanjali Naha. As 

she failed to fulfill the demand of the accused/appellant, so he started to 

cause cruelty to her. On 04-07-2013 the accused/appellant assaulted 

Dipanjali Naha and confined her in a room. The accused Prosenjit Ghosh also 

caused damage of pregnancy of Dipanjali Naha. 

  So, the informant prayed for taking necessary action against the 

accused. 

  The case was registered as Chapar police station case no. 249/2013 

u/s 498(A)/315/34 I.P.C. The case was investigated and having found prima 

facie u/s 498(A) I.P.C against the accused Prosenjit Ghosh, laid the charge 

sheet before the court for trial. 

  The accused Prosenjit Ghosh appeared in the court of Judicial 

Magistrate 1st Class, Bilasipara. Charge was framed u/s 498(A) I.P.C against 

the accused. The charge was read over and explained to the accused to 

which he pleaded not guilty and claimed to be tried.  
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  The prosecution examined 9(nine) witnesses to bring home the 

charge against the accused. The accused declined to adduce evidence in 

defence. The trial court heard argument for both sides. At end of the trial, 

the trial court held the accused was guilty u/s 498(A) I.P.C. The trial court 

convicted the accused and sentenced to undergo R.I for one year with fine 

Rs. 5,000/- in default of S.I for another period of two months. 

  The accused/appellant was aggrieved with the judgment/order with 

the trial court. Hence this appeal is.   

5. The first questioned to be determined is whether the Dipanjali Naha 

is the wife of the accused/appellant. 

  It is admitted fact that there was formal marriage between the 

accused/appellant and Dipanjali Naha.  The defence has also not rebutted to 

it. So, it is an admitted fact. Section 58 of Evidence Act is clear that facts 

admitted need not be proved. So, this question needs no discussion. 

6. Next question, whether the accused/appellant demanded dowry from 

Dipanjali Naha. 

  P.W-1 Dipanjali Naha has stated in her evidence that after their 

marriage, the accused/appellant used to demand money and other articles 

from her. But she could not fulfill his demand. The accused/appellant 

demanded Rs. 50,000/- from her and this demand was made after their 

marriage. P.W-1 has also stated the accused/appellant was paid Rs. 70,000/- 

and other furniture at the time of marriage. 

  In her cross P.W-1 has denied that the accused/appellant did not 

demand any money from her 

7.  Thus, careful scrutiny of evidence of P.W-1 Dipanjali Naha shows 

that there were two times demand i.e before the marriage and after the 

marriage. P.W-1 has made it clear that the accused was paid Rs. 70,000/- 

and given furniture before the marriage. P.W-1 is not distinct whether the 

said money was paid to the accused/appellant to fulfill his demand or she 

gave it voluntarily. So, the evidence of P.W-1 did not specific rather 

ambiguous. 

  P.W-1 has stated that the accused used to demand articles and 

money from her. But interestingly P.W-1 is silent in her evidence what kind  
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of article or articles were demanded by the accused/appellant from her. So, 

the demand of the accused/appellant from Dipanjali Naha in respect of 

article is not specific. 

  Now question is demand of Rs. 50,000/- by the accused/appellant 

from Dipanjali Naha. 

  According to P.W-1 Dipanjali Naha, the accused/appellant demanded 

Rs. 50,000/- from her. Now question is whether she told any one of her 

family member i.e to her parents or other. 

  P.W-2 Kamona Das is not family member of P.W-2. She belongs to a 

member of “Mahila Federation”.  

  P.W-3 Ratna Naha is relative of P.W-1. But P.W-3 is silent regarding 

demand of Rs. 50,000/- made by the accused/appellant. 

  P.W-4 Ganga Sarkar is not a family of P.W-1. 

  P.W-5 Meera Bhowmik is also not a family member of P.W-1. 

  P.W-7 Sanjit Das is also not a family member of P.W-1 

  P.W-8 Joso Kalita is also not a family member of P.W-1 

  From the evidence of P.W-2 to P.W-8, it is clear that they are not 

family members of P.W-1 except P.W-3 Ratna Naha. 

  P.W-3 Ratna Naha has not stated anything regarding the demand of 

Rs. 50,000/- by the accused. Rather P.W-3 has stated in his evidence that 

the accused/appellant demanded money from Dipanjali Naha. But P.W-3 has 

not specifically mentioned that the accused demanded Rs. 50,000/- from 

Dipanjali Naha. 

  The other witnesses namely P.W-4 Ganga Sarkar has stated in her 

evidence that the accused/appellant demanded money and articles from 

Dipanjali Naha. But P.W-4 is also specific, how much money or what kinds of 

articles were demanded by the accused/appellant from Dipanjali Naha. So 

evidence of P.W-4 is not distinct. 

  Same is the evidence of P.W-5 Meera Bhowmik.  

  P.W-7 Sanjit Das has stated nothing in this regard. P.W-8 Joso Kalita 

has also stated nothing in this regard. 

  P.W-2 Kamona Das has stated in her evidence that the 

accused/appellant demanded Rs. 50,000/- from Dipanjali Naha. P.W-2 has 

also stated that Dipanjali Naha informed her father about such demand and 

P.W-2 got to know from the father of P.W-1 Dipanjali Naha. 
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  So, P.W-2 knew about the demand of Rs. 50,000/- from the father of 

P.W-1 Dipanjali Naha. P.W-2 has stated nowhere in her evidence that she 

got to know about the such demand from Dipanjali Naha. P.W-1 Dipanjali 

Naha has also stated nowhere in her evidence that she told to P.W-2 

Kamona Das about the demand of Rs. 50,000/- by the accused/appellant. 

So, there found a gulf between the evidence of P.W-1 and P.W-2. Thus, the 

evidence of P.W-2 remained a hearsay evidence. 

   Worth mentioning that witness/informant Dilip Naha expired during 

trial and he was not examined. 

8.  Thus, there found not a single reliable witness to buttress the 

evidence of P.W-1 that the accused/appellant demanded Rs. 50,000/- from 

her. If there was any demand made by the accused/appellant from P.W-1 

Dipanjali Naha, she would have told her parents or her family members. But 

the prosecution has failed to examine any such witness to prove the 

authenticity of evidence of P.W-1.   

9. Second point left before her is whether the accused/appellant 

subjected to cruelty to Dipanjali Naha. 

  P.W-1 Dipanjali Naha has stated in the evidence that the accused 

subjected to her various torture for demand of dowry. He cut her leg with 

blade and strangled her neck with belt. She informed her father on 04-07-

2013 about such torture. Some youths from Bengali Federation and some 

women from Mohila Samitee went to their house and with the police, they 

recovered her. Accordingly ejahar was lodged by her father. She became 

pregnant twice, but the said pregnancy was caused damaged by the 

accused. 

  In her cross P.W-1 has stated that she did not get the opportunity to 

inform her parents or her neighbour about the torture caused by the 

accused. She went with her mother and uncle to destroy her pregnancy. The 

accused cut her leg with blade on 18-12-2011. She lodged this case in 2013. 

She denied the accused did not cut her leg with blade.  

10.  P.W-2 Kamana das has stated in her evidence that Dipanjali Naha 

informed her about the torture subjected to her by the accused and 

accordingly she went to the house of the accused and she saw cut injury on 

Dipanjali Naha. 
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  In her cross P.W-2 has stated that she did not see to assault 

Dipanjali Naha by the accused.  

11. P.W-3 Ratna Naha has stated in her evidence that the accused 

tortured Dipanjali Naha for demand of dowry and also suspecting her fidelity. 

She went to the house of accused and saw cut injury on Dipanjali Naha. The 

accused did not allow Dipanjali Naha to go to her parent’s house. One day, 

Dipanjali Naha made telephone to her father informing cruelty to her by the 

accused and her father with the police recovered Dipanjali Naha from the 

house of the accused. 

  In her cross P.W-3 has stated that Dipanjali Naha told her about 

demand of dowry and torture on her by the accused. P.W-3 has denied that 

the accused did not torture Dipanjali Naha.   

12.  P.W-4 Ganga Sarkar has stated in her evidence that the accused 

subjected to Dipanjali Naha various physical and mental torture to Dipanjali 

Naha. One day Dipanjali Naha made telephone to his father informing cruelty 

to her by the accused and her father recovered Dipanjali Naha with the 

police.  

  In her cross P.W-4 has stated that she did not see to assault 

Dipanjali Naha, but he saw the injury sustained by her. 

13. P.W-5 Meera Bhowmik has stated in her evidence that the accused 

tortured Dipanjali Naha for demand of dowry and suspecting her fidelity. He 

cut her with blade and strangled with belt. 

  In her cross P.W-5 has stated that she did not see to assault 

Dipanjali Naha by the accused, but she saw the injury sustained by Dipanjali 

Naha.  

14. P.W-7 Sanjit Das has stated in his evidence that he knows nothing 

about the occurrence. 

  In his cross P.W-7 has stated that he is neighbour to the accused. 

15. P.W-8 Joso Kalita has stated in his evidence that one day he went to 

the house of the accused and saw cut injury on Dipanjali Naha. Where 

Dipanjali Naha informed by phone, he went to the house of the accused. 

  In his cross P.W-8 has stated that he went to the house of the 

accused twice, but he did not see to assault Dipanjali Naha by the accused.  

16. Thus minute scrutiny of evidence of P.W-1 to P.W-8, it appears that  

 

Contd. to page no.-7 



[7] 
 

all the witnesses un-equivocably have stated in their evidence that the 

accused cut Dipanjali Naha with blade and she sustained injury on her leg. 

According to P.W-1 Dipanjali Naha, the accused cut her leg with blade on 

18-12-2011 and she lodged this case in the year 2013. P.W-1 is silent in her 

evidence why she did not inform the police instantly. The evidence of P.W-1 

is also not specific when the accused strangled her with belt, so, the 

evidence of P.W-1 is not sufficient and reliable to accept.  

  The other witnesses except P.W-7 have categorically have stated in 

their respective evidence that they saw the cut injury over the leg of 

Dipanjali Naha. But they were not specific in their evidence when they saw 

the said injury, whether in the year 2011 or in 2013. 

  If it is accepted that Dipanjali Naha sustained cut injury on her leg, 

let us see the evidence of P.W-9 Dr. Musaddique Iftikar Ahmed, the Medical 

and Health Officer. 

  P.W-9 Dr. Musaddique Iftikar Ahmed has stated in his evidence that 

on 05-07-2013 he was posted at Chapar CHC as Medical and Health Officer-

I. On the same day he had medically examined Dipanjali Naha, D/O Dilip Ch. 

Naha and on examination found- i. no any visible injury seen. Ext-1 is 

medical report and Ext-1(1) is his signature. 

  Thus, the evidence of P.W-9 shows that he found no injury on 

Dipanjali Naha while examining her. The evidence of P.W-1 and other 

witnesses that Dipanjali Naha sustained cut injury is not supported by P.W-9. 

If there was strangle on the neck of Dipanjali Naha by the accused, there 

must be, at least, abression or swelling. But P.W-9 found no sign of 

abression or swelling. 

  Moreover, there was not a single witness who witnessed the 

occurrence. All the witnesses namely P.W-2 to P.W-8, except P.W-7, hail not 

from the village of the accused. They hail from the house of the informant or 

his village. They only got to know from the informant. Worth mentioning that 

informant expired without adducing his evidence.  

17.  Now let us see section 498(A) I.P.C. 

Section 498(A) I.P.C reads as follows: 

498A. Husband or relative of husband of a woman subjecting 

her to cruelty.—Whoever, being the husband or the relative of the 
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husband of a woman, subjects such woman to cruelty shall be punished 

with imprisonment for a term which may extend to three years and shall also 

be liable to fine.  

Explanation.—For the purpose of this section, “cruelty” means— 

(a) any willful conduct which is of such a nature as is likely to drive 

the woman to commit suicide or to cause grave injury or danger to life, limb 

or health (whether mental or physical) of the woman; or 

(b) harassment of the woman where such harassment is with a view 

to coercing her or any person related to her to meet any unlawful 

demand for any property or valuable security or is on account of 

failure by her or any person related to her to meet such demand. 

18. The section itself says that there must be cruelty to whether her 

husband or by any other family member of her husband. 

  The cruelty as defined in the explanation shows that any willful 

conduct which is of such nature as is likely to drive the woman to commit 

suicide or to cause grave injury or danger to life, limb or health ( whether 

mental or physical) of the woman.  

  In this case instant, it appears that cruelty, as stated in the 

explanation, is not duly proved. 

  Dipanjali Naha sustained no such injury dangerous to her life. She 

suffered no such injury either physical or mental, which led her to commit 

suicide. Thus, the prosecution evidence is not sufficient to prove cruelty to 

Dipanjali Naha by the accused. 

  At the same time, the prosecution evidence is also not sufficient to 

prove that the accused tortured Dipanjali Naha for demand of dowry. 

19. P.W-10 Rabindra Nath Das is investigating officer. His evidence is 

mere official. His evidence will not meliorate the prosecution case. 

20. Considering above aspects, it appears that the prosecution evidence 

is not sufficient and reliable to prove the offences as alleged against the 

accused/appellant. The prosecution evidence is imbibed with many 

discrepancies.  

21.  Learned trial did not consider the evidence appropriately for which 

he took a different view and convicted and sentenced the accused u/s  
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498(A) I.P.C. Learned trial court did not hold the decision accurately and 

same is liable to be set aside.  

22. Accordingly, the appeal is accepted. The judgment and order passed 

in GR case no. 510/2013 on 01-12-2017 is set aside. The accused is 

acquitted and set at liberty. 

  The bail bond stands cancelled and the bailor is discharged from all 

liabilities. 

  The appeal is disposed of. 

 Let LCR along with copy of judgment be send to the court concerned.   

 Given under my hand and seal by this court on this 21th day of May 

2019 at Bilasipara, Dist- Dhubri.     

 

 

 

       (Shri J. Borah) 

                       Addl. Session Judge, Bilasipara 

 

 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 


